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1.  Introduction 

1. There is a huge literature examining the impact of employment protection regulations � rules that 
govern the hiring and firing of workers � on labour market outcomes such as employment, unemployment, 
labour flows, productivity and wages. International organisations, including the OECD, have used the 
results of such research to argue that countries should reduce the level of employment protection to 
improve the operation of labour markets. However, employment protection reform has proven to be 
politically difficult to achieve, due primarily to the resistance of labour market insiders who are reluctant to 
give up their existing protections. As a result, reform efforts in the 1990s focused mainly on reducing the 
rigidity of rules for temporary contracts and subsequently to growing labour market duality. This paper 
examines a range of reforms introduced in OECD countries over the past few decades and their 
consequences.  

2. The paper is organised as follows. Section 2 briefly describes the OECD employment protection 
indicators and their derivation. Section 3 gives an overview of the strictness of employment protection in 
OECD and selected non-OECD countries. Section 4 examines four broad trends in employment protection 
reform over the past few decades. Section 5 concludes. 

2. The OECD employment protection indicators 

3. The OECD maintains a database of employment protection indicators, which are updated 
approximately every five years and used in a wide range of OECD analysis. The most recent update 
occurred in 2008 and covered the then 30 member countries of the OECD, five accession countries (Chile, 
Estonia, Israel, Russian Federation and Slovenia) and five emerging economies (Brazil, China, India, 
Indonesia and South Africa).2  

4. The OECD employment protection indicators are compiled from 21 items quantifying the costs 
and procedures involved in dismissing individuals or groups of workers or hiring workers on fixed-term or 
temporary work agency contracts. The focus on employment protection as a cost for employers of 
adjusting employment levels reflects the approach taken in the empirical and theoretical literature 

                                                   
1 . This paper builds on a body of work on employment protection undertaken by colleagues at the OECD 

over the past decade. They include Andrea Bassanini, Andrea Garnero, Pascal Marianna, Sebastien Martin, 
Agnès Puymoyen, Glenda Quintini, Anne Saint-Martin, Paul Swaim and Peter Tergeist. The views outlined 
in this paper are those of the author and should not be attributed to the OECD or its member countries. 
Contact details: 2, rue Andre-Pascal, 75775 Paris, CEDEX 16, France, email: danielle.venn@oecd.org. 

2 . Chile, Estonia, Israel and Slovenia are now full members of the OECD. 
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examining the labour market impact of employment protection. The overall summary indicator is made up 
of three sub-indicators quantifying different aspects of employment protection: 

• Individual dismissal of workers with regular contracts: incorporates three aspects of dismissal 
protection: (i) procedural inconveniences that employers face when starting the dismissal process, 
such as notification and consultation requirements; (ii) notice periods and severance pay, which 
typically vary by tenure of the employee; and (iii) difficulty of dismissal, as determined by the 
circumstances in which it is possible to dismiss workers, as well as the repercussions for the 
employer if a dismissal is found to be unfair (such as compensation and reinstatement). 

• Additional costs for collective dismissals: most countries impose additional delays, costs or 
notification procedures when an employer dismisses a large number of workers at one time. This 
measure includes only additional costs which go beyond those applicable for individual 
dismissal. It does not reflect the overall strictness of regulation of collective dismissals, which is 
the sum of costs for individual dismissals and any additional cost of collective dismissals. 

• Regulation of temporary contracts: quantifies regulation of fixed-term and temporary work 
agency contracts with respect to the types of work for which these contracts are allowed and their 
duration. This measure also includes regulation governing the establishment and operation of 
temporary work agencies and requirements for agency workers to receive the same pay and/or 
conditions as equivalent workers in the user firm, which can increase the cost of using temporary 
agency workers relative to hiring workers on permanent contracts. 

5. While most of the sub-components used to calculate the indicators refer to national and/or 
regional legislation3, employment protection provided through collective bargaining has been incorporated 
for those countries where collective bargaining takes place at the industry, regional or national level and 
where this is an important source of additional employment protection. The indicators also cover some 
aspects of employment protection enforcement, notably the compensation payable and the likelihood of 
reinstatement if a dismissal is found to be unfair, the time limit for an employee to file a complaint of 
unfair dismissal and the likelihood that a court will convert temporary contracts to open-ended contracts 
after a number of renewals. Annex A outlines in detail the definition and measurement of sub-components 
and the procedure used to aggregate the indicators. 

3. Employment protection in OECD and selected non-OECD countries  

6. Figure 1 shows the value of the OECD indicator for OECD member countries and selected 
emerging economies. Employment protection tends to be least strict in the English-speaking countries like 
the United States, Canada, United Kingdom and New Zealand. There is a strong correlation between the 
level of strictness of rules for regular and temporary contracts: the countries with the strictest employment 
protection tend to have strict rules for both firing of workers on regular contracts and hiring of workers on 
temporary contracts. A number of emerging economies (Indonesia, India, Brazil and Chile) have no 
additional costs for collective dismissals compared with individual dismissal. However this does not mean 
that collective dismissals are costless � just that they incur the same cost as an individual dismissal.  

                                                   
3 . In Canada, responsibility for labour matters primarily falls under the legislative authority of the provinces. 

The federal government has exclusive jurisdiction for regular labour matters in a limited number of 
industries, such as banking, telecommunications and inter-provincial and international transportation, as 
well as with respect to federal government employees. Consequently more than 90% of Canadian workers 
are subject to provincial � rather than federal � legislation. Reflecting this, data for Canada in this paper 
refer, in most cases, to a weighted average of provisions applying in the four most populous provinces 
(Ontario, Quebec, British Columbia and Alberta).  
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Figure 1. Strictness of employment protection, 2008a 
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a. 2009 for France and Portugal.  
Note: Data shown are version 3 of the employment protection summary indicator. Horizontal line shows the 
unweighted average for the 30 countries that were members of the OECD in 2008. 

7. Since the mid-1980s, there has been a tendency for convergence in the level of employment 
protection regulation (Figure 2). Countries with relatively strict employment protection at the start of the 
period are among the biggest reformers, whereas countries with the least strict rules at the start of the 
period have tended to increase employment protection somewhat. Outlying countries � where employment 
protection is either very strict or very lenient and little or no reform has taken place over the past two 
decades � include the United States, Canada, France and Turkey. 
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Figure 2. Employment protection reform, 1985-2008 
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Note: Data are from 1990-2008 for Korea, Mexico, New Zealand, Poland and Turkey and 1995-2008 for Czech 
Republic and Slovak Republic.  

4. Assessing the impact of employment protection reform in OECD countries 

8. This section examines four broad trends in employment protection reform in OECD countries 
over the past few decades. First, during the 1990s, many countries reduced the level of regulation on 
temporary contracts while leaving regulation on permanent contracts untouched. Second, a number of 
countries have reduced the average level of employment protection for workers with regular contracts by 
exempting smaller firms from some or all requirements. Third, several countries have introduced 
individual redundancy savings accounts, which remove the link for employers between redundancy 
payments and dismissal decisions. Finally, some countries have focused on reducing the cost of enforcing 
employment protection by streamlining the processes for resolving disputes about dismissals.  

4.1  Reducing regulation on temporary contracts 

9. Much employment protection reform during the 1990s took the form of reducing the level of 
regulation on temporary contracts (Figure 3). During this period many countries, including Belgium, 
Denmark, Germany, Japan, Korea, Italy, the Netherlands, Norway, Portugal, Spain and Sweden, widened 
the scope to use temporary work agency or fixed-term contracts, increased their maximum duration and/or 
eased restriction on renewing such contracts. In most cases, rules for regular contracts remained 
unchanged. 
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Figure 3. Average change in employment protection regulation in OECD countries, 1985-2008a 
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a. 1985-2009 for Portugal and France. Version 1 of the OECD summary indicators. 
Average is an unweighted average of the countries for which data are available for each period.  

10. While such reforms undoubtedly reduced the overall level of employment protection as measured 
by the OECD indicators, there is clear evidence that they also contributed to growing labour market duality 
during the 1990s. OECD (2004) found that the incidence of temporary employment grew fastest in 
countries that had reduced the level of regulation on temporary contracts compared with regular contracts. 
The impact was greatest for youth and low-skilled workers, with no statistically significant effect found for 
prime-aged workers, either men or women. Likewise, Kahn (2010) examines reforms in Europe from 1996 
to 2001 and finds that reforms that liberalised the use of temporary contracts were associated with an 
increase in the share of workers on temporary contracts. The lack of an aggregate employment effect 
suggests that temporary jobs are being created at the expense of permanent jobs. Nunziata and Staffolani 
(2007) differentiate between regulations for fixed-term contracts and those for temporary work agencies. 
They find that relaxation of regulations in Europe during the 1980s and 1990s had different effects: 
substitution of temporary for permanent jobs was associated only with the relaxation of regulations for 
temporary work agencies, whereas relaxation of regulations for fixed-term contracts tended to increase 
permanent employment.  

11. As a result of the growing consensus among researchers and policy makers that the costs of 
labour market duality may outweigh possible flexibility benefits, a number of countries have tightened 
rules for temporary contracts or re-balanced rules for permanent and temporary contracts to address rapidly 
growing temporary employment. These include: 

• In Spain, concern about growing duality led the government to introduce a new permanent 
contract in 1997 with lower redundancy pay entitlements than traditional permanent contracts. 
This was complemented by social security contribution rebates for firms hiring new permanent 
workers. Dolado et al. (2002) estimate that these reforms reduced the incidence of temporary 
employment in the private sector by about four percentage points. 

• Germany offset a series of liberalisation of regulations for temporary work agencies during the 
1990s by requiring equal pay and coverage by collective agreements for temporary agency 
workers and equivalent workers at the user firm in 2003 and 2004. Antoni and Jahn (2006) 
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estimate that this change resulted in shorter employment duration for temporary agency workers, 
but did not estimate the overall employment impact. 

4.2 Exempting small firms from employment protection 

12. Many countries exempt smaller firms from some or all employment protection requirements. 
Most commonly, this involves exemption from additional requirements in the case of collective dismissals, 
but several countries also apply exemptions from rules for individual dismissal. The logic behind 
exempting small firms from some aspects of employment protection is that the rules may impose higher 
relative costs on smaller than larger firms. Small firms are less likely to have specialised human resources 
departments to deal with the sometimes complex process of complying with regulation. The fixed cost of 
dismissing a worker (incorporating severance pay and possibly compensation and legal costs if the 
dismissal is disputed) comprises a larger proportion of the wage bill for small than large firms. 

13. Economic theory predicts that exempting small businesses from employment protection should 
increase separations and hiring in exempt firms, although the overall effect on employment levels is 
ambiguous. An exemption could also provide incentive for firms to stay small to avoid moving above the 
threshold and incurring additional hiring and firing costs, or for firms facing higher dismissal costs to meet 
their labour requirements by internal adjustments (i.e. internal mobility or adjustment of working hours) 
rather than hiring or firing. Firms may also be able to shift higher dismissal costs onto employees� wages. 
If the exemption threshold is defined according to the number of workers in a workplace or plant rather 
than a firm, high employment protection costs could encourage firms to split their operations in order to 
remain below the threshold. Firms close to or above the threshold may hire non-standard workers, either to 
remain below the threshold (in countries where non-standard workers are not included in measures of firm 
size) or to bypass higher costs for dismissing regular workers that apply to firms above the threshold. 

14. A number of countries have undertaken employment protection reforms since the late 1980s that 
apply differently to small and large firms. The impact of such reforms on labour market outcomes � hiring, 
firing, wages, working hours, etc. � is typically measured using a difference-in-difference framework, 
which compares the outcome for large and small firms before and after the implementation of the reform. 
Evaluations of the reforms shows that their labour market impact has been mixed: 

• In Portugal from 1989 onwards, firms employing 20 or fewer workers were allowed to follow a 
simpler administrative procedure to dismiss workers from regular contracts than that faced by 
larger firms. Using matched employee-employer data, Martins (2007) found that the reform had 
no significant impact on hiring or firing, but that exempted firms were more productive (possibly 
because worker effort increased in response to the greater dismissal threat) and that wages fell 
(possibly due to increased bargaining power of employers). 

• In Italy, firms with 15 or more workers are required to reinstate employees found to be unfairly 
dismissed and pay compensation equal to foregone wages. Prior to 1990, smaller firms were 
exempt from these requirements. In 1990, the law was changed so that firms with less than 15 
workers were required to pay compensation of 2.5 to 6 months� wages in the event that a 
dismissal was found to be unfair. The resulting increase in dismissal costs for small firms relative 
to large firms resulted in fewer hirings and separations in small firms, with this effect most 
pronounced in sectors with volatile employment levels prior to the reform, where employment 
protection is likely to be most binding. However, there was no significant impact on net 
employment (Kugler and Pica, 2008). A number of other studies found that the same reform led 
to a small but significant increase in employment persistence � that is, an increased probability 
that firms do not change their employment level � in small firms relative to larger firms, 
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suggesting that the threshold may be inhibiting firm growth (Boeri and Jimeno, 2005; Gariboldi 
et al., 2003).  

• In Germany, small firms are exempt from just cause provisions of the Protection Against 
Dismissal Act, in effect giving them a right to dismiss any worker provided that certain 
administrative requirements are met. The exemption threshold changed from 5 employees to 10 
employees in October 1996, and then back to 5 employees in January 1999. Bauer, Bender and 
Bonin (2007) find no significant evidence of an impact of either change on hiring, separations or 
job flows in exempted establishments in Germany. They suggest a number of reasons for the lack 
of a result. First, they cannot distinguish between fixed-term and permanent employees, nor 
between dismissals and voluntary quits, possibly skewing their results. Second, the time frame 
over which they observe results may not be sufficiently long to identify an impact of changes in 
the threshold. Third, the costs imposed by stricter employment protection may have no impact on 
firm behaviour � which would also explain the absence of threshold effects in Germany. 
However, Boockman and Hagen (2001) found that the 1996 reform resulted in firms subjected to 
lower firing costs being less likely to use fixed-term contracts than before the reform.  

• Sweden operates a �last in, first out� rule for dismissals, whereby firms cannot freely choose 
which workers they lay off. From 2001, firms with 10 employees or less are allowed to exempt 
two �key� employees from the operation of this rule. Von Below and Thoursie (2008) find no 
impact of the change on hiring, firing or net employment. They speculate that, in practice, the 
LIFO rule is not binding because it can be circumvented by firms and unions in circumstances 
when it would be detrimental to the continuing operation of the firm. 

• A reform of the Turkish Labour Code applicable from June 2003 increased dismissal costs only 
for establishments with 30 or more employees. Large firms found to have made a dismissal 
without a valid reason are now required to pay up to four months� back-pay to the worker and 
either reinstate the worker or pay compensation of 4-8 months� wages in lieu of reinstatement. 
The reform resulted in a sizeable reduction in hiring probability in large firms relative to small 
firms (Venn, 2010), particularly for workers on regular or formal contracts. Weekly hours fell by 
around 1% in large firms relative to the smallest firms after the reform. 

• In 2006, Australia introduced an exemption for firms with less than 100 employees from unfair 
dismissal rules and for firms with less than 15 employees from redundancy pay requirements.4 
Comparing the situation in small and large firms before and after the reform, Venn (2010) found 
no significant impact of the exemption from unfair dismissal laws on hiring, firing or working 
hours in small firms. The lack of a discernable effect might be explained by the relatively low 
dismissal costs for small firms. Even prior to the reform, Australia had among the least stringent 
employment protection of all OECD countries. This view is corroborated by case studies of small 
businesses undertaken by Bryson and Dennis (2008). They report that pre-reform unfair dismissal 
laws had little impact on business decision-making and that business owners expected the 
exemption to make little difference to future hiring decisions. 

15. The evidence on whether small-firm exemptions are a good idea is mixed. In some cases, small 
firms have definitely benefited from being subject to less rigid dismissal rules than larger businesses, but 
this appears to depend at least partly on the overall level of employment protection. Where such rules are 
not particularly binding, reform to exclude small businesses from their operation are likely to have little 
impact. From a political economy standpoint, reforms that affect only some firms and workers are likely to 
be easier to gain a consensus on. However, it is important to consider the effects of such reforms on 
                                                   
4. The exemption was overturned after a change of government in 2008. 
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workers, and to make sure safety nets are sufficiently strong to support workers newly subjected to higher 
firing risk. It is difficult to make the case that workers in small businesses are less deserving of protection 
against dismissal than those in larger firms. There is also a risk that exemptions create incentives for firms 
to stay small to avoid higher dismissal costs. However, the effect of small-firm exemptions on firm growth, 
if any, appears to be small. In Italy, where firms with fewer than 15 employees face much lower 
compensation payouts in the event of unfair dismissal, firms with just below 15 employees are more likely 
to have unchanged employment levels than those above the threshold (Boeri and Jimeno, 2005; Garibaldi, 
Pacelli and Borgarello, 2003; Schivardi and Torrini, 2005). However, the effect is small and estimated to 
reduce average firm size in Italy by only 1.5%, at the most (Schivardi and Torrini, 2005). In Germany, 
where small firms can dismiss workers much more easily than large firms, there is little evidence of 
threshold effects on firm growth (Bauer, Bender and Bonin, 2004; Burgert, 2005; Verick, 2005). Verick 
(2005) suggests that the finding that small firms further away from the threshold are more likely to 
negatively affected by the exemption than those close to the threshold could reflect confusion among 
business owners about how employees on non-standard contracts are counted when applying the 
exemption. 

4.3 Individual redundancy accounts 

16. In 2003, Austria transformed its severance pay legislation into a system of individual savings 
accounts. Severance pay entitlements were previously based on the length of the employment relationship 
between one worker and one firm. Legislation stipulated that severance pay had to be paid to private sector 
employees in the event of termination of the employment contract by the employer, as long as the 
employee had worked for the employer at least for the previous three years. The payment started with one 
month�s wage per year of tenure exceeding three years, and reached a maximum of one year of pay for 
workers with 25 years of seniority of more. Employers have to contribute 1.5377% of the payroll to an 
individual account (managed by a fund that invests the balance in private capital markets) from the first 
day of employment until contract termination. In the case of dismissal by the employer, an employee with 
at least three years of job tenure can choose between receiving his/her severance payment from the account 
at once or saving the entitlements towards a future pension. The amount is not paid out if the employee 
quits or job tenure is shorter than three years. The entitlement, however, remains and the balance is carried 
over to the next employer. Indeed, the new separation allowance is saved and cumulated by the employee 
over his/her entire working life. From the employer�s standpoint, this new system suppresses the specific 
monetary cost of a dismissal, while it tends to increase labour costs in general. From the employee�s 
standpoint, it reduces the cost of job mobility, in that workers do not lose anymore all of their entitlement 
to severance payments when taking a new job. In the new system, entitlement starts on the first day of 
employment and does not depend on the way the employment contract is terminated. 

17. Spain is currently undertaking a major labour reform. As well as making individual dismissal 
simpler and extending the coverage of a type of permanent employment contract with lower redundancy 
pay, Spain will establish a worker's capital fund, which will enter into force in January 2012. The fund will 
operate in a similar manner to that in Austria. Instead of paying the total amount of severance pay at 
dismissal of permanent contracts, employers would pay regularly an amount equal to a certain number of 
days' wages per year into this fund. The employee may benefit from this fund in the event of dismissal, 
geographical mobility, for training purposes, or in the case of retirement. The money will be kept in the 
worker�s account in the case that the worker changes employers voluntarily. 

4.4 Reducing enforcement costs 

18. Rules for individual dismissals are typically enforced by an employee making a complaint that 
their dismissal was unfair or did not follow proper procedures after the dismissal has taken place. The way 
that such complaints are dealt with can add significantly to the cost and uncertainty of dismissal for both 
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firms and workers. In particular, avoiding costly court cases by resolving disputes through mediation or 
other dispute resolution procedures can be beneficial for all parties. For example, UK employment tribunal 
cases resolved by a full tribunal hearing cost, on average, more than twice as much for employers and 
almost three times as much for employees than cases resolved at the conciliation stage (Knight and 
Latreille, 2000). Three quarters of UK employers who made a settlement offer for a case before the 
employment tribunal did so to save time or money (Hayward et al., 2004). Likewise, Mexican dismissal 
disputes that go to court typically cost firms 50% more than those that are resolved informally (Rojas and 
Santamaria, 2007). A survey of New Zealand employers found that labour disputes resolved in-house cost 
up to 20 times less (including legal, compensation, investigation and replacement staff costs) and took one 
fifth of the time of disputes resolved by formal mediation (Department of Labour, 2008).5  

19. As well as saving on monetary costs, resolving disputes early can reduce stress and improve the 
odds that employment relationships can be repaired and continued. Employment disputes can cause stress 
to those involved, reduce workplace productivity and increase the use of sick leave. These effects are 
multiplied when disputes are protracted or adversarial (Armstrong and Coats, 2007; Department of Labour, 
2008). Less formal dispute resolution processes can result in non-monetary outcomes, such as an apology, 
reference or changes to workplace practices (Seargeant, 2005). Resolving disputes before they escalate can 
also reduce the volume of cases appearing before courts and tribunals, reducing public expenditure and 
leaving judges to focus on more complex cases. 

20. Most OECD countries have implemented reforms over the past few decades to reduce the cost of 
enforcing employment protection regulation. The emphasis has been mainly on providing less formal 
alternatives to courts and tribunals for resolving disputes, but many countries have also simplified court 
procedures for hearing labour disputes. 

Pre-court or pre-trial dispute resolution 

21. Many dismissal disputes are solved by informal negotiation between employer and employee. 
Estimates provided to the OECD by employer organisations show that in these cases, by far the most likely 
outcome is the employee accepting the dismissal in return for an additional payment. Several countries 
have recently implemented policies to institutionalise these informal pre-court dispute settlement 
procedures: 

• The United Kingdom introduced regulations in 2004 making it mandatory for employees and 
employers to follow a three-step procedure when taking disciplinary action (including dismissal) 
or making a complaint about a workplace grievance. If a dismissal case is subsequently taken to 
an employment tribunal, there is an automatic finding of unfair dismissal by the tribunal if the 
procedures have not been followed. The regulations were designed to ease pressure on the 
employment tribunal system by encouraging parties to resolve disputes as early as possible. 
However, an independent review found that the regulations, while initially reducing the number 
of disputes heard by the employment tribunal, had unnecessarily formalised the process of 
dealing with workplace disputes (Gibbons, 2007). In response, the government replaced the 
regulations in 2009 with a code of practice alongside measures intended to encourage the use of 
informal dispute resolution. To maintain incentives for resolving disputes at an early stage, the 
employment tribunal can adjust compensation awards to take into account prior dispute 
resolution attempts in line with the code of practice. Such adjustments were automatic under the 
previous regulations, but are now at the discretion of the employment tribunal. 

                                                   
5. None of the studies mentioned controls for unobservable characteristics that affect both the likelihood that 

cases are included in a study and the likelihood that they are resolved early. 
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• In Germany, an employee and employer can sign a mutual agreement whereby the employee 
trades their right to contest the dismissal in court against a guaranteed minimum severance 
payment (and the right to claim unemployment benefits). Jahn (2008) finds that German 
employers pay an average premium of 0.2 months� pay per year of service to avoid the 
uncertainty of a court case. 

• France introduced a similar scheme in 2008 (the rupture conventionnelle), whereby an employer 
and an employee can agree to a dismissal on economic grounds. The agreement must be 
approved by the Labour Ministry and is subject to a cooling-off period, after which the employee 
is entitled to standard severance pay and unemployment benefits. However, in contrast to the 
German case, neither the agreement nor its official approval prevent the employee subsequently 
taking a case to the employment tribunal alleging that the agreement was not made voluntarily. 
While this change in policy was designed to reduce the legal uncertainty associated with 
dismissals for economic reasons, it is not clear that it will fulfil that aim, given the new legal 
avenue available to employees to contest dismissals.  

• Since 2002, Spain has allowed employers to avoid the cost of back pay during unfair dismissal 
disputes by effectively admitting that a dismissal was unfair from the outset and paying unfair 
dismissal compensation at the time of dismissal. While the initial cost of dismissal to employers 
can be more than double, employers seem to be willing to pay a higher price to avoid the hassle, 
cost and uncertainty of court proceedings: 75% of individual dismissals are now settled in this 
way. 

22. Despite these developments, the most widespread use of alternative dispute resolution procedures 
occurs after a complaint has been made to a court or tribunal. In almost every OECD country, courts and 
tribunals attempt to broker a compromise solution between the parties at the start of formal legal 
proceedings. Figure 4 shows that typically half to three quarters of cases lodged with courts and tribunals 
are resolved without recourse to a court decision. A strong emphasis on pre-court (as opposed to pre-trial) 
dispute resolution in New Zealand and Sweden may account for the relatively low settlement rates once 
cases reach court � those cases that cannot be resolved prior to lodging a complaint with a court are likely 
to be the most complicated or contentious, so least likely to be resolved pre-trial. 
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Figure 4. Pre-trial dispute resolution in selected countries 

Proportion of court/tribunal cases resolved in conciliation, settled or otherwise withdrawn 

0

20

40

60

80

100

Sw
ed

en

Ne
w

 Ze
al

an
d

Es
to

ni
a

Sp
ai

n

Ko
re

a

Fr
an

ce

Au
st

ra
lia

Ca
na

da

Un
ite

d 
Ki

ng
do

m

Ja
pa

n

Ge
rm

an
y

%

 
Note: Data for Canada refer to cases in the federal jurisdiction only. 

Source: see Venn (2009). 

23. Despite the widespread use of pre-court conciliation in labour law cases, there is little empirical 
evidence on its effectiveness. Latreille (2007) finds conciliation in the UK employment tribunal increases 
both the probability that an employer makes a settlement offer and the likelihood that an employee accepts 
the offer, possibly by helping parties to tone down their expectations about the outcomes of a tribunal 
ruling. A key question when examining the efficiency of pre-trial conciliation is whether cases resolved in 
conciliation are those that would have been settled out-of-court anyway. Almost uniformly-high settlement 
rates shown in Figure 4, along with a lack of correlation between the existence of pre-trial mediation and 
conciliation rates, suggest that formal conciliation may play only a minor role in promoting settlement. 
Clearly more evaluation of the impacts of pre-trial conciliation in labour law cases is needed. 

24. Regardless, there may be good reasons to encourage formal conciliation to improve industrial 
relations and the information available to parties to disputes. Parties taking part in conciliation are usually 
satisfied with the process, even if they disagree with the outcome. In cases before the employment tribunal 
in the United Kingdom, 67% of employees and 59% of employers were quite or very satisfied where the 
case was decided through the tribunal�s conciliation service (Hayward et al., 2004). Around 94% of those 
who had used mediation for a labour dispute in New Zealand said that they would use the service again in 
future disputes (Waldegrave et al., 2003). Almost 80% of employees and 87% of employers who used 
mediation in US discriminatory dismissal cases were satisfied with the fairness of the process (McDermott 
et al., 2000).  

Streamlining labour courts 

25. In simple civil court cases, more formalised procedures have been associated with longer court 
proceedings, less consistency, less fairness and more corruption (Djankov et al., 2003). In an effort to 
make enforcement of labour law quicker and more accessible, most OECD countries have simplified 
procedures for dealing with labour law cases in courts and tribunals, compared with ordinary civil cases 
(see Venn, 2009, for a full description). Many countries have specialised labour courts, and even among 
those that use ordinary civil courts, most have simplified procedures for hearing labour law cases. For 
example, evidence may be taken orally and proceedings are much less formal than in ordinary civil cases. 
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The burden of proof, which usually rests with the party making the complaint in civil cases, has been 
reversed in most countries so that the employer must prove that a dismissal was fair, making it easier for 
employees to pursue claims. Many countries have lay judges with expertise in labour matters and 
nominated by employer and employee representatives serving alongside, or instead of, professional judges.  

26.  The degree of specialisation appears to be an important determinant of enforcement costs and 
effectiveness in labour law and dismissal cases. An indicator of the degree of specialisation can be 
constructed using information from Table 5 of Venn (2009), where the degree of specialisation (ranging 
from 0 for least to 1 for most specialised) increases when specialised rather than ordinary courts hear 
disputes, where lay judges are involved, where simplified procedures are in place for labour and/or 
dismissal cases, where the employer has the burden of proof and where appeals are heard by specialised 
rather than ordinary courts (see Venn (2009) for details on how the specialisation index was constructed). 
Figure 5 shows that specialisation is associated with faster proceedings and fewer appeals (Panels A and 
B). Specialised courts and procedures may also be more accessible to the interested parties as a means of 
resolving disputes, as evidenced by a positive relationship between the degree of specialisation and the 
number of cases lodged (Panels C and D), although the positive correlation between the number of 
dismissal cases and the specialisation index is not statistically significant.6 

                                                   
6 . Alternatively, simplified court procedures may mean that many cases that could otherwise be resolved 

informally between parties are unnecessarily formalised.  

260



 

Figure 5. Relationship between specialisation and court/tribunal outcomes 

A. Average time for decision in labour cases B. Proportion of labour cases appealed

C. Contested dismissal cases per 1 000 workers D. Contested labour law cases per 1 000 workers
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Note: ** indicates that correlation is significant at 95% level; * indicates significance at 90% level. 

Source: Author�s calculations. See Venn (2009) for details. 

5. Conclusion and prospects for future employment protection reform 

27. Despite a general trend towards lower levels of employment protection over the past few 
decades, few countries have made significant, long-lasting reforms, particularly to the rules concerning 
dismissal of regular workers. Ochel (2008) argues that resistance from existing workers � labour market 
�insiders� � has made governments reluctant to tackle dismissal reform, whereas liberalisation of rules for 
temporary contracts is politically more palatable. However, the growing evidence of the negative impact of 
labour market duality is making governments rethink the two-tiered reform approach where regulations on 
temporary contracts are reduced while regulations for permanent contracts are unchanged. 
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28. This might suggest that few governments will attempt employment protection reform in the 
future. However, the situation in several OECD countries with traditionally strict employment protection 
rules suggests otherwise. Portugal implemented wide-ranging reforms to its labour market, effective from 
early 2009. Spain is currently in the process of implementing a labour market reform package and 
Mexico�s government has proposed labour market reforms, which are being considered by the parliament.  

29. Portugal�s new rules came into force in early 2009. The changes to dismissal regulation include 
(i) reducing the delay before the notice period starts by simplifying administrative procedures for 
individual and collective dismissal; (ii) reducing notice periods for workers with short tenure (e.g. from 60 
to 15 days for workers with tenure of nine months) and increasing them for workers with long tenure (e.g. 
from 60 to 75 days for workers with tenure of 20 years); (iii) reducing compensation paid to workers and 
the right to reinstatement where the dismissal was found to be irregular only because administrative 
procedures were not properly followed and introducing government funding for the cost of back pay 
exceeding one year in unfair dismissal cases if the court takes longer than one year to rule on a case; and 
(iv) reducing the maximum time allowed for employees to make a complaint of unfair dismissal from one 
year to 60 days. 

30. Spain is in the process of introducing wide ranging labour reform. If successful, it will include a 
number of employment protection measures: (i) it will be easier for firms to have dismissals accepted as 
justified; (ii) a special type of permanent contract with reduced severance pay would apply more broadly; 
and (iii) a system of individual redundancy accounts will be introduced. 

31. The Mexican government has proposed a wide-ranging labour market reform package which 
would include a number of reductions in the strictness of employment protection for regular workers. 
These include implementing a probation period of one month (or three months for workers requiring 
training), limiting the amount of back-pay due to workers in the event of unjustified dismissal to six 
months, exempting employers from reinstating workers with less than three years of service in cases of 
unjustified dismissal and allowing employers to give workers notice of dismissal orally rather than in 
writing. The reform also proposes to widen somewhat the circumstances in which fixed-term contracts can 
be used to include seasonal work. Employees on fixed-term contracts will also have the same rights as 
permanent workers with respect to social security, wages and working conditions. 

32. In all three cases, employment protection reform is only one part of a wider package of measures 
designed to improve the functioning of labour markets. Employment protection reforms to make it more 
attractive to hire workers on regular contracts (in Portugal and Spain) or in the formal labour market (in 
Mexico) are combined with financial incentives to discourage temporary or informal employment and an 
improved enforcement effort. It is too early to evaluate the impact of the reforms but, at least on paper, 
they should all reduce the level of employment protection for regular workers from previously above-
average levels and tackle labour market duality. Portugal was successful in implementing the reforms only 
after extensive consultation with social partners. The government made the case for reform before specific 
reforms were suggested by highlighting problem areas in the labour market that all parties could agree on. 
In Spain and Mexico, a less consultative approach was taken, partly because initial consultations with 
social partners failed to reach consensus. In both countries, poor economic conditions and/or long-lasting 
structural problems in the labour market provided a strong impetus for reform.  
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Assignment of numerical strictness scores 
Assigned scores  Original unit and short description 

0 1 2 3 4 5 6 

Scale 0-2 

There can be notification requirements to works 
councils (or employee representatives), and to 
government authorities such as public employment 
offices. Countries are scored according to whether 
there are additional notification requirements on top 
of those requirements applying to individual 
redundancy dismissal. 

0 no additional requirements; 

1 when one more actor needs to be notified; 

Item 19 
Additional 
notification 
requirements 

2 when two more actors need to be notified. 

Scale (0-2) × 3 

Item 20 
Additional delays 
involved before 
notice can start 

Days 
Delays in addition to those in the case of individual 
dismissal 

0 < 25 < 30 < 50 < 70 < 90 ≥ 90 

Scale 0-2 

This refers to whether there are additional 
severance pay requirements and whether social 
compensation plans (detailing measures of 
reemployment, retraining, outplacement, etc.) are 
obligatory or common practice 

0 no additional requirements; 

1 additional severance pay or social 
compensation plans required; 

Item 21 
Other special costs 
to employers 

2 additional severance pay and social 
compensation plans required. 

Scale (0-2) × 3 

 

After converting each item to a cardinal scale, the indicators are calculated using the weights shown in 
Table A2. There are three sub-indicators measuring the strictness of regulation on regular contracts, 
temporary contracts and collective dismissal respectively on a scale of 0-6. Three versions of the overall 
summary indicator are available, reflecting changes over time in the breadth of information incorporated 
into the indicator: 

• Version 1 is an unweighted average of the sub-indicators for regular and temporary contracts. 
The indicator for regular contracts does not include item 9 (maximum to make a claim of unfair 
dismissal) and the indicator for temporary contracts does not include items 16 (authorisation and 
reporting requirements for TWAs) and 17 (equal treatment for TWA workers). Annual time 
series data are available for version 1 of the indicator from 1985-2008 from 
www.oecd.org/employment/protection. 

• Version 2 is the weighted sum of the sub-indicators for regular and temporary contracts and 
collective dismissals. The indicators for regular and temporary contracts are the same as for 
version 1. Annual time series data are available for version 2 of the indicator from 1998-2008 
from www.oecd.org/employment/protection. 

• Version 3 of the overall summary indicator incorporates three new data items collected for the 
first time in 2008 (items 9, 16 and 17) and is the main indicator of employment protection used in 
the paper. Data for version 3 are available for 2008 from www.oecd.org/employment/protection. 
However, it is impracticable to accurately collect information about the new items prior to 2008.  
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ANNEX A 
 

CALCULATING SUMMARY INDICATORS OF EMPLOYMENT PROTECTION STRICTNESS 

Methodology 

For each country, employment protection is described along 21 basic items which can be classified in 
three main areas: (i) protection of regular workers against individual dismissal; (ii) regulation of temporary 
forms of employment; and (iii) specific requirements for collective dismissals. The information refers to 
employment protection provided through legislation and as a result of enforcement processes. In countries 
where collective bargaining occurs at an industry, regional or national level and provisions for dismissal 
protection in collective agreements are typically more generous than those in legislation, these have been 
included where possible. The detailed country notes available at www.oecd.org/employment/protection 
provide more information on where collective bargaining provisions have been included in the indicator. 
Table A1 shows the method used to convert raw data on each item into a cardinal score on a scale of 0-6, 
with higher scores representing stricter regulation. 

Table A1 Quantifying the 21 basis measures of employment protection strictness 

A. Individual dismissals of workers with regular contracts 

Assignment of numerical strictness scores 

Assigned scores  Original unit and short description 

0 1 2 3 4 5 6 

Scale 0-3 

0 when an oral statement is enough;  

1 when a written statement of the reasons for 
dismissal must be supplied to the employee; 

2 when a third party (such as works council or 
the competent labour authority) must be 
notified; 

Item 1 
Notification 
Procedures 

3 when the employer cannot proceed to 
dismissal without authorisation from a third 
party. 

Scale (0-3) × 2 

Item 2 
Delay involved 
before notice can 
start 

Days 
Estimated time includes, where relevant, the 
following assumptions: 6 days are counted in case 
of required warning procedure, 1 day when 
dismissal can be notified orally or the notice can be 
directly handed to the employee, 2 days when a 
letter needs to be sent by mail and 3 days when 
this must be a registered letter. 

≤ 2 < 10 < 18 < 26 < 35 < 45 ≥ 45 

9 months tenure Months 0 ≤ 0.4 ≤ 0.8 ≤ 1.2 < 1.6 < 2 ≥ 2 

4 years tenure Months 0 ≤ 0.75 ≤ 1.25 < 2 < 2.5 < 3.5 ≥ 3.5 
Item 3 
Length of the notice 
period at 20 years tenure Months < 1 ≤ 2.75 < 5 < 7 < 9 < 11 ≥ 11 

9 months tenure Months pay 0 ≤ 0.5 ≤ 1 ≤ 1.75 ≤ 2.5 < 3 ≥ 3 

4 years tenure Months pay 0 ≤ 0.5 ≤ 1 ≤ 2 ≤ 3 < 4 ≥ 4 
Item 4 
Severance pay at 

20 years tenure Months pay 0 ≤ 3 ≤ 6 ≤ 10 ≤ 12 ≤ 18 > 18 
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Assignment of numerical strictness scores 
Assigned scores  Original unit and short description 

0 1 2 3 4 5 6 

Scale 0-3 

0 when worker capability or redundancy of the 
job are adequate and sufficient ground for 
dismissal; 

1 when social considerations, age or job tenure 
must when possible influence the choice of 
which worker(s) to dismiss; 

2 when a transfer and/or a retraining to adapt 
the worker to different work must be attempted 
prior to dismissal; 

Item 5 
Definition of 
justified or unfair 
dismissal 

3 when worker capability cannot be a ground for 
dismissal. 

Scale (0-3) × 2 

Item 6 
Length of trial 
period 

Months 
Period within which, regular contracts are not fully 
covered by employment protection provisions and 
unfair dismissal claims can usually not be made.  

≥ 24 > 12 > 9 > 5 > 2.5 ≥ 1.5 < 1.5 

Item 7 
Compensation 
following unfair 
dismissal 

Months pay 
Typical compensation at 20 years of tenure, 
including back pay and other compensation (e.g. 
for future lost earnings in lieu of reinstatement or 
psychological injury), but excluding ordinary 
severance pay. 

≤ 3 ≤ 8 ≤ 12 ≤ 18 ≤ 24 ≤ 30 > 30 

Scale 0-3 

0 no right or practice of reinstatement; 

1 reinstatement rarely or sometimes made 
available; 

2 reinstatement fairly often made available; 

Item 8 
Possibility of 
reinstatement 
following unfair 
dismissal 

3 reinstatement (almost) always made available; 

Scale (0-3) × 2 

Item 9 
Maximum time to 
make a claim of 
unfair dismissal 

Months 
Maximum time period after dismissal notification up 
to which an unfair dismissal claim can be made. 

Before 
dismissal 

takes 
effect 

≤ 1 ≤ 3 ≤ 6 ≤ 9 ≤ 12 > 12 

 

B. Temporary employment 

Assignment of numerical strictness scores 
Assigned scores  Original unit and short description 

0 1 2 3 4 5 6 

Scale 0-3 

0 fixed-term contracts are permitted only for 
�objective� or �material situation�, i.e. to 
perform a task which itself is of fixed duration; 

1 if specific exemptions apply to situations of 
employer need (e.g. launching a new activity) 
or employee need (e.g. workers in search of 
their first job); 

2 when exemption exist on both the employer 
and employee sides; 

Item 10 
Valid cases for use of 
fixed-term contracts 
(FTC) 

3 when there are no restrictions on the use of 
fixed-term contracts.  

6-(Scale (0-3) × 2) 

Item 11 
Maximum number of 
successive FTC 

Number  No 
limit ≥ 5 ≥ 4 ≥ 3 ≥ 2 ≥ 1.5 < 1.5 
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Assignment of numerical strictness scores 
Assigned scores  Original unit and short description 

0 1 2 3 4 5 6 

Item 12 
Maximum cumulated 
duration of 
successive FTC 

Months  No 
limit ≥ 36 ≥ 30 ≥ 24 ≥ 18 ≥ 12 < 12 

Scale 0-4 

0 when TWA employment is illegal; 

1 only allowed in specified industries; 

2 only allowed for �objective reasons�; 

3 generally allowed, with specified exceptions; 

Item 13 
Types of work for 
which temporary 
work agency (TWA) 
employment is legal 

4 generally allowed, no (or minimal) restrictions. 

6-(Scale (0-4) × 6/4) 

Item 14 
Restrictions on 
number of renewals 

Yes/No - - No - Yes - - 

Item 15 
Maximum cumulated 
duration of TWA 
contracts 

Months  No 
limit ≥ 36 ≥ 24 ≥ 18 ≥ 12 > 6 ≤ 6 

Scale 0-3 

0 no authorisation or reporting  requirements; 

1 requires special administrative authorisation; 

2 requires periodic reporting obligations; 

Item 16 
Does the set-up of a 
TWA require 
authorisation or 
reporting obligations 

3 both authorisation and reporting requirements. 

Scale (0-3) × 2 

Scale 0-2 

0 no requirement for equal treatment; 

1 equal treatment regarding pay or working 
conditions; 

Item 17 
Do regulations 
ensure equal 
treatment of regular 
and agency workers 
at the user firm? 2 equal treatment regarding pay and working 

conditions. 

Scale (0-2) × 3 

 

C. Additional regulations for collective dismissals 

Assignment of numerical strictness scores 
Assigned scores  Original unit and short description 

0 1 2 3 4 5 6 

Scale 0-4 

0 if there is no additional regulations for collective 
dismissals; 

1 if specific regulations apply from 50 dismissals 
upward; 

2 if specific regulations apply from 20 dismissals 
onward; 

3 if specific regulations apply at 10 dismissals; 

Item 18 
Definition of 
collective dismissal 

4 if specific regulations start to apply at below 
10 dismissals; 

Scale (0-4) × 6/4 
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Assignment of numerical strictness scores 
Assigned scores  Original unit and short description 

0 1 2 3 4 5 6 

Scale 0-2 

There can be notification requirements to works 
councils (or employee representatives), and to 
government authorities such as public employment 
offices. Countries are scored according to whether 
there are additional notification requirements on top 
of those requirements applying to individual 
redundancy dismissal. 

0 no additional requirements; 

1 when one more actor needs to be notified; 

Item 19 
Additional 
notification 
requirements 

2 when two more actors need to be notified. 

Scale (0-2) × 3 

Item 20 
Additional delays 
involved before 
notice can start 

Days 
Delays in addition to those in the case of individual 
dismissal 

0 < 25 < 30 < 50 < 70 < 90 ≥ 90 

Scale 0-2 

This refers to whether there are additional 
severance pay requirements and whether social 
compensation plans (detailing measures of 
reemployment, retraining, outplacement, etc.) are 
obligatory or common practice 

0 no additional requirements; 

1 additional severance pay or social 
compensation plans required; 

Item 21 
Other special costs 
to employers 

2 additional severance pay and social 
compensation plans required. 

Scale (0-2) × 3 

 

After converting each item to a cardinal scale, the indicators are calculated using the weights shown in 
Table A2. There are three sub-indicators measuring the strictness of regulation on regular contracts, 
temporary contracts and collective dismissal respectively on a scale of 0-6. Three versions of the overall 
summary indicator are available, reflecting changes over time in the breadth of information incorporated 
into the indicator: 

• Version 1 is an unweighted average of the sub-indicators for regular and temporary contracts. 
The indicator for regular contracts does not include item 9 (maximum to make a claim of unfair 
dismissal) and the indicator for temporary contracts does not include items 16 (authorisation and 
reporting requirements for TWAs) and 17 (equal treatment for TWA workers). Annual time 
series data are available for version 1 of the indicator from 1985-2008 from 
www.oecd.org/employment/protection. 

• Version 2 is the weighted sum of the sub-indicators for regular and temporary contracts and 
collective dismissals. The indicators for regular and temporary contracts are the same as for 
version 1. Annual time series data are available for version 2 of the indicator from 1998-2008 
from www.oecd.org/employment/protection. 

• Version 3 of the overall summary indicator incorporates three new data items collected for the 
first time in 2008 (items 9, 16 and 17) and is the main indicator of employment protection used in 
the paper. Data for version 3 are available for 2008 from www.oecd.org/employment/protection. 
However, it is impracticable to accurately collect information about the new items prior to 2008.  
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Table A2 Employment protection summary indicator weights 

Level 1 
Scale 0-6 

Level 2 
Scale 0-6 

Level 3 
Scale 0-6 

Level 4 
Scale 0-6 

Version 
1 & 2 

weights 

Version 
3 

weights 
1. Notification procedures (1/2) (1/2) Procedural 

inconveniences 
(1/3) 2. Delay to start a notice (1/2) (1/2) 

9 months (1/7) (1/7) 
4 years (1/7) (1/7) 3. Notice period after 
20 years (1/7) (1/7) 
9 months (4/21) (4/21) 
4 years (4/21) (4/21) 

Notice and 
severance pay 
for no-fault 
individual 
dismissals 
(1/3) 

4. Severance pay after 
20 years (4/21) (4/21) 

5. Definition of unfair dismissal (1/4) (1/5) 
6. Trial period (1/4) (1/5) 
7. Compensation (1/4) (1/5) 
8. Reinstatement (1/4) (1/5) 

Regular 
contracts 
(version 2 & 3:  
5/12:) 
(version 1: 1/2) 

Difficulty of 
dismissal 
(1/3) 

9. Maximum time for claim -- (1/5) 
10. Valid cases for use of fixed-term contracts (1/2) (1/2) 
11. Maximum number of successive contracts (1/4) (1/4) 

Fixed term 
contracts 
(1/2) 12. Maximum cumulated duration (1/4) (1/4) 

13. Types of work for which is legal (1/2) (1/3) 
14. Restrictions on number of renewals (1/4) (1/6) 
15. Maximum cumulated duration (1/4) (1/6) 
16. Authorisation and reporting  -- (1/6) 

Temporary 
contracts 
(version 2 &3:  
5/12) 
(version 1: 1/2) 

Temporary work 
agency 
employment 
(1/2) 

17. Equal treatment -- (1/6) 
18. Definition of collective dismissal (1/4) (1/4) 
19. Additional notification requirements (1/4) (1/4) 
20. Additional delays involved (1/4) (1/4) 

O 
V 
E 
R 
A 
L 
L 
 

S 
U 
M 
M 
A 
R 
Y 
 
I 
N 
D 
I 
C 
A 
T 
O 
R 

Collective 
dismissals 
(version 2 &3: 
 2/12) 
(version 1: 0) 

 

21. Other special costs to employers (1/4) (1/4) 
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